I. INTRODUCTION
"Principles of stare decisis . . . demand respect for precedent whether judicial methods of interpretation change or stay the same. Were that not so, those principles would fail to achieve the legal stability that they seek and upon which the rule of law depends." 1 A year after making this statement, the Supreme Court ignored the principles of stare decisis in 14 Penn Plaza LLC v. Pyett 2 and justified its disregard of precedent established in Alexander v. Gardner-Denver Co.
3 because it had changed judicial methods of interpretation. 4 This is a rather unusual basis for abandoning precedent. Normally, when there has been no intervening amendment by Congress, the Court is bound by its prior interpretation of a statute under the principles of sta 5 This Article will examine how the Supreme Court in Pyett, as well as in other decisions, has used the judicial method of interpretation known as textualism, 6 including a version I call "no-text textualism," to reinvent statutes, abandon precedent, and create its own norms in the field of arbitration. Pyett serves as a strong invitation to Congress to adopt new legislation that will overturn inconsistent "legislation" created by the Court. Pyett demonstrates how the Supreme Court has freely disregarded a statute's text, its legislative history, and even the Court's own judicial precedent when fashioning a law of arbitration to suit its own policy preferences. In the field of arbitration, the Court's use of textualism has frequently served as a pretext for creating national law and policy that differ substantially from both statutory text and congressional intent behind enactment.
In Pyett, the majority held that in a collective bargaining agreement (CBA), union and management could require an individual to arbitrate 1 CBOCS W., Inc. v. Humphries, 128 S. Ct. 1951 Ct. , 1961 Ct. (2008 (1974) . 4 The Court asserted that a new interpretation was warranted because prior Supreme Court decisions rested on either an "analytical mistake" or a "misconceived view of arbitration." Pyett, 129 S. Ct. at 1464 n.5, 1469. 5 Once the Court has construed a statute, it will not depart from stare decisis "without some compelling justification." Hilton v. S.C. Pub. Rys. Comm'n, 502 U. S. 197, 202 (1991) . The majority in Pyett raised no compelling justification for its departure from the holding of Gardner-Denver. The statement that prior Supreme Court arbitration decisions rested upon a "misconceived view" suggests that the current Court has a different ideology or a different methodology of construction from prior Courts. Pyett, 129 S. Ct. at 1469. Such a non-compelling justification for disregarding precedent is exactly what stare decisis was meant to prevent. 6 
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his statutory discrimination claims and forego the right to bring a civil rights claim in court. 7 This meant that without obtaining the individual's consent, union and management could waive the employee's statutory right to resolve his claim of discrimination in court. CBAs are contracts between the union and management and, until Pyett, had never been interpreted to require an individual employee, who is not a party to the contract, to give up the statutory right provided in civil rights statutes to bring a claim of individual discrimination in court. In reaching its decision, the Court went against the well-established thirty-five year old precedent of Gardner-Denver, which held that a CBA between union and management could not waive an individual employee's right to bring a statutory civil rights claim in court. 8 Under Gardner-Denver, even if the union took the employee's claim to arbitration and lost, the employee could still subsequently assert his discrimination claim in federal court. 9 In reaching a different conclusion in Pyett, the Court reversed the Second Circuit Court of Appeals which had held, in reliance on GardnerDenver, that "a collective bargaining agreement could not waive covered workers' rights to a judicial forum for causes of action created by Congress." 10 The Supreme Court held the opposite, that individual union members can be required to forego a judicial forum and arbitrate individual statutory civil rights claims under a CBA, despite the lack of any individual consent.
11
In its decision, the Court claimed to rely on the texts of the Age Discrimination in Employment Act of 1967 (ADEA), 12 the National Labor Relations Act (NLRA), 13 and the Civil Rights Act of 1991 14 as reasons for disregarding its precedent in Gardner-Denver. It also relied on the change in judicial methods of interpretation since its Gardner-Denver decision in 1974. One important methodological difference is the growth of support for the doctrine of textualism. Statutory interpretation, over the last twenty-five years or so, has been sometimes viewed as a battle between textualism, a focus almost exclusively on the text of the statute, and purposivism or intentionalism, a focus on either the purpose of the statute or the intent of the legislature, obtained from an examination of LEWIS & CLARK LAW REVIEW [Vol. 14:3 the legislative history of the statute. 15 Purposivism and intentionalism involve consideration by courts of the historical context of the statute, looking to the legislative processes as well as the statute as a whole to determine what Congress intended to accomplish, and then interpreting the text consistent with that intent or with the purpose of the statute. 16 The textualists, on the other hand, led by Justice Antonin Scalia, believe that in interpreting a statute, judges should look primarily, if not exclusively, at the language of the statute to determine its meaning. 17 Although textualists will acknowledge that "context" may be important, to them "context" means dictionary definitions, canons of construction, grammatical use, and how a particular term may be used in other parts of the same statute or in related statutes.
18 "Context," to textualists, does not include the historical or legislative context. For the most part, textualists consider legislative history to be irrelevant, because they believe legislative history cannot show the actual purpose or intent of Congress. 19 According to textualists, many members of Congress will have little actual knowledge about the legislation or will have different purposes in voting for it; therefore, there is no ascertainable group intent. 20 From a textualist perspective, to the extent legislative intent can be known, it will be found in the text of the statute. Textualists also put forth an interest group critique asserting that the manipulation by partisan groups makes 15 1898-1905 (2008) . 16 Intentionalists discern and apply the legislature's intent, usually based on both the text and the legislative history. Purposivists identify the purpose of the statute and attempt to interpret the statute consistently with that purpose. 818-19 (2002) . 17 See Scalia, supra note 6, at 29-37. 18 See Molot, supra note 6, at 44 ("[T]extualists . . . place heavy emphasis on dictionary definitions, the use of identical language in other statutory provisions, and 'textual' or 'linguistic' canons of construction that have nothing to do with statutory purposes or societal effects."). 19 See Tiefer, supra note 15, at 215-16. 20 See id. See also, Milavetz, Gallop & Milavetz, P.A. v. U.S., 130 S. Ct. 1324, 1341-42 (2010) (Scalia, J., concurring in part and concurring in the judgment) ("[The House Report] tell [s] us nothing about what the statute means, since (1) we do not know that the members of the Committee read the Report, (2) it is almost certain that they did not vote on the Report (that is not the practice), and (3) even if they did read and vote on it, they were not, after all, those who made this law.").
2010]
THE PRETEXT OF TEXTUALISM 829 legislative reports and drafting history unreliable.
21
To textualists, because legislative history is unreliable, a focus on it simply permits a judge to put forth his or her own preferred interpretation of the statute.
22
Although textualism has had significant influence on the Supreme Court's decisions, in recent times there has been a resurgence of support for the importance of legislative history in interpreting statutes. Increasingly, scholars have put forth empirical, constitutional, and philosophical support, as well as theory from developmental psychology and linguistics, to confirm legislative history as a critical element in the process of interpreting legislation. 23 They point out that denying the relevance of the historical context of a statute simply means the statute is understood in some other context, rather than the constitutionallypreferred context, which involves the process of congressional approval and presentment to the President. 24 Furthermore, one of the textualists' main complaints-that judges use legislative history to manipulate meaning to accord with their own policy preferences-does not find empirical support. For example, a study of the use of legislative history by liberal justices in workplace cases concluded that in this area, these justices relied on legislative history in a non-ideological fashion. 28 In other words, in interpreting statutes, the liberal justices followed the logic of the legislative history, whether or not it led in the direction of their perceived policy preferences.
29
Manipulation of legislative history to obtain a particular result is less likely than manipulation of a textual interpretation by judges who reach an ideological result by ignoring legislative history. 30 As a number of scholars have pointed out, when a judge ignores the historical context that demonstrates the intent of the enacting Congress and substitutes his own meaning, he is usurping the authority granted to the legislature by the Constitution.
31
This is not to say that textualism has not made contributions to the interpretation of statutes. A focus on the language of a statute is certainly 25 Id. at 1286. 26 
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important and may serve to discourage courts from relying on the purpose of the statute to expand the statutory text. 32 However, textualists tend to ignore the reality that judicial leeway is always present in the interpretation of statutes. First of all, there is leeway in determining if the statute is clear or ambiguous. To the extent textualists believe that textualism can eliminate ambiguity and the need to understand the purpose of the statute, they are expanding their own judicial discretion. Professor Jonathan Molot has noted:
[A]s textualist scholars and judges begin to believe that textualist tools can be employed not just to resolve statutory ambiguity, but also to eliminate it, the opportunities for judicial creativity and abuse increase dramatically. Indeed, by placing so much emphasis on the distinction between clarity and ambiguity, and by rushing to find clarity and thereby excluding consideration of statutory purposes, aggressive textualism may undermine . . .
[the] ability to cabin judicial discretion.
33
Second, it is one thing to focus on the language of the statute, and something else entirely to focus on the absence of language in the statute. In a number of major decisions shaping the Court's various interpretations of statutes with respect to arbitration, the Court has relied on what I call "no-text textualism" to derive the specific meaning of a statute by interpreting what is actually not in the statute at all. This moves the textualists in the direction of the purposivists they criticize for expanding the statute beyond its actual text. When there is no text on which the Court bases its interpretation, and when it has divorced the actual text from any congressional intent or purpose, then the Court can easily turn a statute on its head.
Third, in Pyett, the Court relied on policies it created from whole cloth, unrelated to the text of any statute, and then rejected policies relied on in its prior decisions as not being based on the text of the statute. The majority's rejection of prior Supreme Court policies for not being text-based, as well as its reliance on no-text textualism, were key to its dismissal of statutory precedent that was thirty-five years old, had never been overruled, and had been reaffirmed over the years by both Congress 34 and the Supreme Court. Although focusing on the text is something one should do when interpreting a statute, the kind of disconnected textualism practiced by the Supreme Court in many of its arbitration decisions in the last twentyfive years has been simply a pretext to mask its instrumental motivation. What the Court has actually been doing is rewriting statutes with two related goals in mind. One is to remove cases from court dockets, particularly those pesky discrimination and consumer protection cases, and the second is to undermine enforcement of individual rights and protections, producing advantages for big business and commercial interests. 36 The actual text of a statute has frequently had very little to do with the decision reached. In too many instances, textualism has become a pretext for reaching a preferred result.
In Pyett, the Court directly interpreted three statutes, the NLRA, the ADEA, and the Civil Rights Act of 1991, and indirectly two others, Title VII and the Federal Arbitration Act (FAA). The Court's goal with respect to the interpretation of each statute was to overcome the principle of stare decisis, based on its earlier Gardner-Denver decision, in order to further expand the scope of its judicially-created arbitration policy. In Gardner-Denver, the Court had unanimously held that an employee's statutory right to bring a discrimination claim in court could not be waived by a union as part of the collective bargaining process. GardnerDenver was based on Title VII of the Civil Rights Act of 1964, but courts have long held that the ADEA is similar in purpose and application to Title VII, and that the analysis of one statute is pertinent to the other. 37 enforcement provisions of Title VII," and noting that this view is "consistent with the Supreme Court's interpretation of Title VII in . . . Gardner-Denver . . . "). 35 38 -had also involved the ADEA. In that decision, an employee, required to register as a securities representative, had completed a registration application which included an agreement to arbitrate. 39 When he was terminated he brought suit, which his employer countered with a motion to compel arbitration. 40 The Court held that the arbitration agreement was enforceable. 41 It distinguished Gardner-Denver because in that case the employee had not agreed to arbitrate, and the arbitrators were not authorized to resolve statutory claims. 42 It also distinguished Gardner-Denver because the arbitration occurred in a collective bargaining context, noting "the tension between collective representation and individual statutory rights, [was] a concern not applicable to [Mr. Gilmer]." 43 Part of the "tension" referred to in Gilmer was the potential conflict between the union and the employee. Although the union has sole authority to make the decision under the CBA whether or not to arbitrate on an employee's behalf, an employee's statutory discrimination claim could potentially be brought against the union.
44 Deciding whether to represent an individual with a claim of discrimination against the union certainly raises a conflict for a union.
A few years after Gilmer, the Court in Wright v. Universal Maritime Service Corp. held that in a CBA, the union could not waive covered employees' rights to a judicial forum for federal claims of employment discrimination absent a "clear and unmistakable waiver" of those rights. 45 It found there was no such waiver in the case before it, but it also stated that it was not deciding whether, if there were such a waiver, it would be enforceable. 46 The decision was perceived, however, by a number of unions, including Local 32BJ of the Service Employees International 38 500 U.S. 20 (1991). 39 Id. at 23. 40 Id. at 23-24. 41 See id. at 23. 42 See id. at 35. 43 Id. Union-the union involved in the Pyett case-as an invitation to include such a specific waiver in its CBA. 47 Accordingly, when it granted certiorari in Pyett, the Court believed that the CBA before it contained a clear and unmistakable waiver of the employees' right to bring a statutory claim of discrimination in court. 48 Thus, despite the unanimous holding of Gardner-Denver that a union cannot waive an individual's right to a federal forum, reaffirmed in a number of subsequent Supreme Court decisions, 49 and despite the principle of stare decisis, the Pyett Court, in a five to four decision, reached an opposite conclusion. It held that a CBA that clearly required arbitration as the exclusive remedy of an employee's statutory discrimination claim was enforceable. 50 In order to do so, the Court had to discredit the various lines of reasoning of the Gardner-Denver Court, and claim that the Gardner-Denver holding was extremely narrow. In the process, it also interpreted the NLRA, the ADEA, and the Civil Rights Act of 1991, based on a combination of its version of textualism, including "no-text textualism," and of its own non-text based judicially-created policies.
A. The NLRA and the ADEA
There is nothing in the text of NLRA that deals with statutory claims of employment discrimination based on race, sex, age, etc. The statute, adopted in 1935, makes clear that its purpose was to permit employees to organize unions and bargain collectively in order to promote labor 47 
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peace. 51 Nothing in the text of the NLRA addresses or permits the arbitration of individual statutory discrimination claims, because this was simply never contemplated in 1935, and is not within the scope of the statute. Nonetheless, the Pyett Court ignored the lack of text with respect to this point and fell back upon the policy of "freedom of contract" to assert that as long as a CBA provision governing individual ADEA claims is negotiated between the employer and the union, it is properly within the "broad sweep" of the NLRA, unless prohibited by the ADEA. 52 This is the first step of the Court's innovative "no-text textualism." If there is no text prohibiting arbitration of statutory claims, then it must be permitted, unless the prohibition is found in the ADEA.
The where it first developed this no-text ploy, 54 and Gilmer, in which it also took up the banner, the Court stated that "'if Congress intended the substantive protection afforded by the ADEA to include protection against waiver of the right to a judicial forum, that intention will be deducible from text or legislative history.'" 55 In other words, since nothing in the statutory text said anything about protecting an individual against the waiver of the right to go to court, then Congress intended to permit waiver. Although nothing in the text of either the NLRA or the ADEA supported the Court's position, according to its "no-text textualism," it was carrying out the will of Congress when it adopted its own policy of choice. 51 29 U.S.C. § 151 (2006) ("Experience has proved that protection by law of the right of employees to organize and bargain collectively safeguards commerce from injury, impairment, or interruption, and promotes the flow of commerce by removing certain recognized sources of industrial strife and unrest, by encouraging practices fundamental to the friendly adjustment of industrial disputes arising out of differences as to wages, hours, or other working conditions, and by restoring equality of bargaining power between employers and employees."). 52 Pyett, 129 S. Ct. at 1459. The freedom of contract principle is not really applicable in this situation, however, because freedom of contract applies only to the parties to the contract, not to non-contracting parties, like the individual employees. 53 Because the textualists on the Court think that legislative history is irrelevant, they did not consider the fact that when the ADEA was adopted in 1967, statutory claims were simply not arbitrated, 56 so it would not have occurred to Congress to prohibit something that was not permitted anyway. Arbitration of statutory claims only really began in 1985 with Mitsubishi. 57 There, the Court used the same no-text textualism tactic to find that, although the text of the FAA (from 1925) only dealt with contract claims and not statutory claims, nonetheless, because the text did not expressly prohibit statutory claims, Congress intended statutory antitrust claims to be arbitrated. 58 Essentially, the Court's view is that if Congress said nothing about an issue, even though it was not pertinent at the time the statute was enacted, then the Court can interpret the statute to support its own policy preferences based on the absence of text.
Thus, using the statutory interpretation method of no-text textualism, the Court concluded that because the text said nothing, Congress must have intended ADEA claims to be determined by arbitration under a CBA without the individual's consent. The far more likely scenario is that Congress did not foresee that anyone would ever think that individual discrimination claims under Title VII or the ADEA could be forced into arbitration under a CBA without the consent of the individual. However, because Congress did not prohibit involuntary arbitration of statutory claims, then according to the no-text textualism of the Court, this was permitted, because there was "no evidence that 'Congress, in enacting the ADEA, intended to preclude arbitration of claims under that Act.'" 59 The Court's approach is to articulate its policy preference despite the absence of any textual support, and then interpret that absence in the text to mean its policy prevails.
A true textualist, looking at the NLRA, would have to conclude that nothing in the statute supports the Court's conclusion. And an examination of the text of the ADEA would reveal that the elaborate federal machinery put in place for a claimant to file a charge would make it more likely than not that Congress did not intend for ADEA claims to 56 See Michael H. LeRoy, Crowning the New King: The Statutory Arbitrator and the Demise of Judicial Review, 2009 J. DISP. RESOL. 1, 2-3, 14-16 (2009) (noting that for over three hundred years, arbitration had been viewed as a way for commercial disputes to be resolved between merchants, and that statutory claims, except in very rare cases, were simply not decided in arbitration). The Supreme Court's decision in 1985 in Mitsubishi that statutory antitrust claims could be arbitrated created a major paradigm shift.
57 473 U.S. at 626-27. 58 See id. at 628 ("[I]f Congress intended the substantive protection afforded by a given statute to include protection against waiver of the right to a judicial forum, that intention will be deducible from text or legislative history."). 59 Pyett, 129 S. Ct. at 1465 (quoting Gilmer, 500 U.S. at 35).
be shunted into arbitration by a union-management contract. Specifically, because the focus in the text of the statute is on the importance of protecting the individual rights of the older worker, the text does not suggest in any way that the right of the individual to bring its case in court could be removed without its consent.
60
The Court brushed over completely the core aspect of arbitration: consent. The power of the arbitrators only comes from the consent of the parties who agree to come before them. 61 There is no textual support in the NLRA or the ADEA for finding that an employee can be forced to arbitrate her individual statutory claim without her consent. The Court ignored this, asserting that there was no difference in an employee who consented directly, as in Gilmer, and one who agreed by union representation. 62 The Court's choice of words is interesting: "Nothing in the law suggests a distinction between the status of arbitration agreements signed by an individual employee and those agreed to by a union representative." 63 The Court did not identify which law (or text) it was referring to-the ADEA or the NLRA-but it does not really matter, because the Court was again resorting to no-text textualism. It is the lack of text that persuaded the Court to conclude that agreeing directly is the same as having someone else agree for you without your consent. The result of the no-text methodology is that if the path the Court wants to tread is not specifically prohibited in the statute's text, then, according to the Court, this provides evidence that the path it selected should be taken. 60 A true textualist would also consider how specific provisions of the statute might bear on the question of waiver. The ADEA was amended in 1990 by the Older Workers Benefit Protection Act, Pub. L. No. 101-433, § 201, 104 Stat. 983 (1990) , to add a new section, 29 U.S.C. § 626(f), which permits waiver of ADEA rights only if the waiver is "knowing and voluntary." This was to ensure that older workers did not give up their rights in settlement with an employer unless they truly understood what they were giving up. There are extensive procedural steps which must be followed, including the right to consult with an attorney, the right to consideration that is in addition to what the employee is already entitled to receive, at least twenty-one days to consider the employer's offer, and seven days after execution during which the employee may revoke his consent. 29 U.S.C. § 626(f) (2006). Some courts have held that these protections only apply to an employee's waiver of its substantive rights under the ADEA, rather than a waiver of its right to bring its case in court. See, e.g., Williams v. Cigna Fin. Advisors, Inc., 56 F.3d 656, 660-61 (5th Cir. 1995); Seus v. John Nuveen & Co., 146 F.3d 175, 181-82 (3d Cir. 1998). However, it seems incongruous that legislation would make it very difficult for an employee to waive its substantive rights under the ADEA, and yet at the same time intend to make it very easy for a union to waive the employee's right to go to court, particularly when the union could decide in good faith not to bring an arbitration on behalf of the employee. 61 The only way one can understand the perspective of the Court is simply to recognize that the Court has little if any regard for an individual's statutory rights to be free from discrimination. For example, despite the obvious efforts of Congress to protect the individual rights of employees to equal employment opportunities, the Court is perfectly satisfied to let those rights be subordinated to the rights of the union and the employer, the more powerful parties in the transaction, who benefit from controlling the arbitration process.
B. The Civil Rights Act of 1991
The disregard for an individual's statutory rights can also be seen in the Court's so-called textual analysis of a provision in a third statute involved in Pyett-the Civil Rights Act of 1991. 64 The Pyett majority set forth the "plain language" of this statute as another basis for asserting that Congress intended to permit unions to waive an individual's right to take her ADEA claim to court. Section 118 of the Civil Rights Act says that " [w] here appropriate and to the extent authorized by law, the use of alternative means of dispute resolution, including . . . arbitration, is encouraged to resolve disputes arising under the Acts or provisions of Federal law amended by this title." 65 Taking what it claimed was a textualist approach, the Court maintained that the text of the Civil Rights Act was clear. 66 It asserted that the word "arbitration" included both commercial arbitration and collective bargaining arbitration. 67 It thus concluded that the term supported its position that in a collective bargaining context, the union could waive the employee's right to bring ADEA claims in court. 68 In rendering this interpretation, the Court expressly rejected a House Report that contradicted its view. 69 Of course, at the time the Civil Rights Act was passed in 1991, the Supreme Court had expressly set forth, in Gardner-Denver and in other cases, its view that the union could not, in a CBA, waive an individual's statutory right to bring claims in court. The House Report emphasized the intent in section 118 of the Civil Rights Act to support consensual alternative dispute resolution without precluding an employee from individually protecting his statutory right in court. 72 Yet, the Pyett majority asserted that the House Report mischaracterized the holding of Gardner-Denver, which, according to the majority, did not protect the employee from union waiver if statutory claims were clearly covered by the CBA. 73 It should be noted that in 1991, not a single court or scholar shared the Pyett majority's view of the Gardner-Denver holding. Nonetheless, the Pyett Court claimed that the text of the Civil Rights statute was clear and unambiguous: it encouraged arbitration for dispute resolution without imposing any constraints on collective bargaining.
74 Accordingly, in the Court's view, waiver by the union of the employee's right to try ADEA claims in court was textually supported in the Act. 75 Thus, concluded the Court, because there was a conflict between the text and the legislative history, the text must prevail.
76
The Court's analysis is not supported by the text of the Civil Rights Act. Although nothing in the text of the Civil Rights Act says that arbitration of ADEA claims within collective bargaining is excluded, it is equally true that nothing in the text states that arbitration will preclude an employee from going to court on his statutory claims. More significantly, the House Report took pains, first, to point out that the Civil Rights Act was not intended to limit an employee who arbitrated from also taking his claim to court, and second, to note that this was its understanding of the holding of Gardner-Denver. At best, the text of section 118 is ambiguous, because two interpretations might arguably be made, that of the Pyett Court and that of the House Report. In that light, 70 Ironically, a primary purpose of the Civil Rights Act was to expand the scope of relevant civil rights statutes, and it was adopted pursuant to a specific finding that the Supreme Court "has weakened the scope and effectiveness of Federal civil rights protections."
79 Yet, despite this specific language in the text of the statute, the Court's textual analysis did not consider whether its interpretation of section 118 would strengthen the scope and effectiveness of federal civil rights protections. To the contrary, Pyett demonstrates how the Court has continued to create law and policy that undercut civil rights protections, while disingenuously asserting that it was respecting the choice made by Congress. 80 For example, in the first part of the Pyett decision, the Court relied upon its methodology of no-text textualism to conclude that examination of the NLRA and the ADEA "yields a straightforward answer to the question presented," 81 i.e., that arbitration of an individual ADEA claim under a CBA is enforceable as an exclusive remedy, despite the lack of individual consent. It then claimed that accordingly, "[t]he Judiciary must respect [Congress's] choice."
82
The Court is so far removed from respecting the choice made by Congress that it calls to mind an observation made by Justice Aharon Barak of the Supreme Court of Israel. Justice Barak observed that the "'minimalist' judge 'who holds that the purpose of the statute may be learned only from its language' has more discretion than the judge 'who 77 See Molot, supra note 6 and text accompanying note 33. 78 84 Justice Stevens noted in his dissent that "[a] method of statutory interpretation that is deliberately uninformed, and hence unconstrained, may produce a result that is consistent with a court's own views of how things should be, but it may also defeat the very purpose for which a provision was enacted."
85 Using no-text textualism, disengaged from any historical or legislative context, the Court arrived at its own choice, not the choice made by Congress in the ADEA or the NLRA.
C. Discrediting Gardner-Denver
Claiming to have answered the question presented by means of its "textual" interpretation of statutes, the Court then proceeded to address its prior decision in Gardner-Denver. Its purpose in the second part of the Pyett decision is to narrow and discredit Gardner-Denver, in order to overcome its stare decisis effect. Because Gardner-Denver was decided in 1974, the law and policy reflected therein are consistent with the first fifty years of interpretation of the FAA. The Court's major decisions that rewrote the FAA began when it created the "liberal federal policy favoring arbitration" 84 In Circuit City, the Court held, despite clear evidence to the contrary in both the text and legislative history, that almost all workers were covered by the FAA. 532 U.S. at 119. See also Moses, supra note 54, at 148-49 ("Nothing in the FAA text suggests that 'other workers' should be limited to transportation workers rather than, as the text clearly states, 'any other class of workers engaged in foreign and interstate commerce.' [9. U.S.C. § 1] By refusing to assess the legislative history, allegedly because the text was so clear, the Court essentially freed itself to follow its own preferences and policies as to the structure and application of the FAA, rather than to interpret the legislation actually enacted."). determined that the exclusion of workers, set forth in the FAA and confirmed by the legislative history, was only a very limited exclusion, so that actually almost all workers were included within the scope of the FAA. 91 The Court therefore determined that employees could be forced to arbitrate all of their claims by their employers as a condition of employment.
92
In these decisions, the Court kept moving away from concerns about protecting individual rights. Using its judicially-created policies and various interpretive methods, the Court has succeeded in denying access to the courts and eroding protections legislated in the fields of federal antitrust, securities and employment law. Moreover, by pre-empting state law, the Court has prevented states from enforcing legislation that could protect its citizens from potential abuses of arbitration.
93
The Court explained its revised view of Gardner-Denver by the "radical change, over two decades, in the Court's receptivity to arbitration," 94 cautioning that because of this radical change, one cannot rely on previous decisions that do not reflect its current policy preferences.
95 Its "receptivity to arbitration" can best be understood in terms of some of the major judicial policies it has created since the mid-1980s. These REV. 753, 797 (1990) ("Arbitration in nonunion settings does not warrant an aggressive pro-arbitration policy akin to the Steelworkers Trilogy."). 87 None of these policies are textually based, just as the majority's interpretation of the NLRA, the ADEA, and the Civil Rights Act of 1991 in Pyett were not textually based. However, they have been used in many of the Court's opinions to bootstrap a result not indicated in the text or legislative history. For example, in order to find in Mitsubishi that antitrust claims were arbitrable, the Court faced a number of obstacles. There was no support in the text of the FAA or in the text of the antitrust statutes for arbitration of such claims, there were counter-indications in the legislative history, and no prior Court had ever found antitrust claims to be arbitrable. 99 The major rationale of the Court for its creation of new law was the "liberal federal policy favoring arbitration agreements," 100 a policy it had created and announced in 101 The second basic rationale in Mitsubishi for suddenly determining that antitrust claims were arbitrable was that the dispute had arisen in an 96 103 In Pyett, therefore, the Court reached out to snag the last bastion of resistance-statutory claims under CBAs.
Although the Court claimed it distinguished rather than overruled Gardner-Denver, 104 in effect, virtually nothing remains of the decision. The majority's primary means of distinguishing Pyett from Gardner-Denver was to claim that the Gardner-Denver holding was solely based on the narrow ground that the CBA in that case did not specifically cover statutory claims, unlike the CBA in Pyett. 105 It then asserted that all the other lines of reasoning in Gardner-Denver were dicta, and were based on a "misconceived view of arbitration" 106 or "a distorted understanding." 107 In other words, because the Supreme Court's view of arbitration in 2009 differed from its view in 1974, the earlier views were erroneous and could not now be relied upon. This is exactly the basis for the criticism by Justice Stevens in his dissent, to the effect that the Court was ignoring principles of stare decisis in favor of its current preference for arbitration.
108
The majority defended itself, however, by strongly denying that its preference for arbitration had anything to do with its decision. It asserted that "contrary to Justice Stevens' accusation, it is the Court's fidelity to the ADEA's text-not an alleged preference for arbitration-that dictates the answer to the question presented."
109 It then attacked Justice Stevens for ignoring the text and seeking to vindicate his own preferences, which, according to the Court, "he disguises as a search for congressional purpose." 110 In its attack, the majority did not respond to the specific commercial disputes" outweighed prior views that antitrust claims were not arbitrable. 108 Id. at 1475 (Stevens, J. , dissenting) ("Notwithstanding the absence of change in any relevant statutory provision, the Court has recently retreated from, and in some cases reversed, prior decisions based on its changed view of the merits of arbitration. . . . Today the majority's preference for arbitration again leads it to disregard our precedent."). 109 Id. at 1470 n.9. 110 Id.
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point Justice Stevens made in his dissent in Pyett, which was that Justices should not overturn an interpretation of an Act of Congress that has been settled for many years, just because they may have conflicting policy interests. 111 Rather, the majority referred to Justice Stevens' dissent in Gilmer in 1991, where he said that permitting the compulsory arbitration of employment discrimination claims conflicted with the congressional purpose animating the ADEA. 112 Apparently, the majority reached back to Gilmer because it wanted to set up a conflict between textualist and purposivist approaches, so that it could then state: "This Court is not empowered to incorporate such a preference into the text of a federal statute."
113 Thus, the Court appears to be saying that if a justice tries to ascertain a congressional purpose, it will be viewed as merely his own personal preference. For the Court, the only preferences which are entitled to weight are the Court's own judicially-created preferences, unconnected to any intent of Congress or purpose of the legislation. Moreover, because the Court's preferences have changed since GardnerDenver, the prior policies expressed there are no longer valid.
114
The Court's preference for arbitration is evident in its efforts to explain away some of the other lines of reasoning in Gardner-Denver, based on its newer perspectives. The Court emphasized, for example, its current policy that substantive rights are not affected by a change of forum, and that in Gardner-Denver the Court erroneously assumed that a waiver of the right to a judicial forum was a waiver of substantive rights.
115
Under the Pyett Court's policy, rights such as the right to bring a claim in court are procedural and can be waived.
116
The Court's current policy that no substantive rights are affected simply by having them determined in an arbitral rather than a judicial forum cuts against earlier Supreme Court policy which, according to the majority, the Court has abandoned. 117 An example of the abandoned policy is the statement in Gardner-Denver that "we have long recognized that 'the choice of forums inevitably affects the scope of the substantive right to be vindicated. ' (Harlan, J., concurring) ). The Gardner-Denver Court also pointed out that:
the factfinding process in arbitration usually is not equivalent to judicial factfinding. The record of the arbitration proceedings is not as complete; the usual rules of evidence do not apply; and rights and procedures common to civil LEWIS & CLARK LAW REVIEW [Vol. 14:3 that rights were less well protected by arbitration because of the lack of trial by jury, the fact that arbitrators do not always give reasons for their results, the record of proceedings is not as complete, and judicial review of the award is much more limited than judicial review of a trial. 119 In addition, commentators have noted that the process of arbitration can undermine protection of an individual's statutory rights.
120
The Supreme Court's adoption of the policy that there is no difference in the protection of substantive rights in arbitration than in a court proceeding simply does not take into account the limited discovery available in arbitration, the lack of a jury trial, and the limited judicial review. Moreover, the Court asserted, without any support except its own judicial fiat, that concerns that arbitrators may not be competent to resolve questions of public law and that arbitration may be ill-suited as a forum for the resolution of statutory rights are "misconceptions [that] have been corrected." (2004) ("Unfortunately, the very features that attract parties to ADR undermine the protection of an individual's statutory rights. Because ADR is less formal and is not held to the same standards as judicial proceedings, there is a risk that laws may be misapplied, or not applied at all, and that justice will be exchanged for efficiency."); Carrington & Haagen, supra note 36, at 348 ("While discovery may be regarded as a mixed blessing at best, because of its costs, it cannot be doubted that the availability of discovery assures that courts are in general more effective than arbitral tribunals in detecting wrongdoing and enforcing the rights of victims, whether of securities fraud, price-fixing conspiracies, race or gender discrimination, or environmental misdeeds.").
121 Pyett, 129 S. Ct. at 1471.
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In support of the suitability of arbitration, the Court noted in a footnote in Pyett that arbitration remains subject to judicial review. 122 It did not point out, however, that judicial review of arbitration decisions rendered pursuant to a CBA is not a review on the merits. 123 Courts are highly deferential to arbitrators' decisions and are not authorized to review for legal or factual errors or misinterpretations of the contract.
124
Because there is no review of any error of law or fact for an arbitral award, the determination of a statutory claim in arbitration results in unreviewable discretion by the arbitrator. The rights against discrimination that Congress sought to provide are thus subject to erroneous, uncorrectable decisions by an arbitrator. The fact that an arbitrator may just get it wrong, with no mechanism for the wrong to be corrected by a court, is far more serious when public law issues affecting many people are at stake than in the typical arbitration that only affects two contracting parties. 125 The trade-off of convenience or efficiency for an unreviewable application of the law may be acceptable in a commercial case where parties have clearly consented to the arbitral forum. However, in the case of individual statutory rights, particularly where the parties have not consented to arbitrate, the exchange of a court proceeding for arbitration is not consistent with the protections Congress intended to provide in Title VII and the ADEA.
The final line of reasoning from Gardner-Denver that the Court felt obliged to discredit in Pyett was the concern that the Gardner-Denver Court expressed about a union's exclusive control over whether it would arbitrate an individual grievance and the possibility that a union might subordinate the interest of individual employees to the collective interest 122 Id. at 1471 n.10. 123 courts are determined to abdicate completely their responsibility for participating in the enforcement of mandatory U.S. law, they must undertake some review of . . . arbitral resolutions of claims arising under mandatory U.S. law, and their review must depart significantly from current standards that properly permit virtually no merits reviews of arbitral resolutions of nonmandatory law claims."). LEWIS & CLARK LAW REVIEW [Vol. 14:3 of all employees. 126 Interestingly, the Pyett Court did not mention a further concern expressed in Gardner-Denver that in light of Congress's decision to afford individuals protection against discrimination by unions under Title VII, there could well be a conflict of interest between the employee and the union with respect to a discrimination claim.
127
The Pyett Court's response to the question of conflict was that this "judicial policy concern" cannot be relied upon as authority "for introducing a qualification into the ADEA that is not found in its text." 128 It further stated that the Court should not substitute its view of policy for legislation passed by Congress, and that it is not proper to consider any alleged conflict of interest between a union and its members " [u] ntil Congress amends the ADEA to meet the conflict of interest concern identified in the Gardner-Denver dicta . . . ." 129 The Court did not seem troubled that its own judicial policy concerns cannot be found in any text.
130
One might find it difficult to discern from the Court's statement how to distinguish a judicial policy concern that is not in the text, and is therefore not acceptable, from a judicial policy concern that also is not in the text, but is acceptable. Take, for example, the judicial policy concerns expressed by the majority that the rights protected by Title VII and the ADEA are substantive rights that are as equally well-protected in arbitration as in court 131 and that the right to go to court is a procedural 126 Pyett, 129 S. Ct. at 1472. 127 Alexander v. Gardner-Denver Co., 415 U.S. 36, 58 n.19 (1974). Chief Justice Warren Burger expressed this concern graphically in his dissent in Barrentine v. Ark.-Best Freight Sys., Inc., 450 U.S. 728, (1981) . Chief Justice Burger disagreed with the majority's view that a FELA claim could be brought in court after having been unsuccessfully submitted to a grievance committee under a CBA. However, he agreed with the majority and with the Gardner-Denver decision that claims under civil rights statutes should not be subject to waiver by a collective-bargaining agreement negotiated by a union. . . . The long history of union discrimination against minorities and women . . . led Congress to forbid discrimination by unions as well as employers. Against a background of union discrimination, Congress was aware that, in the context of claims under the Civil Rights Act, unions sometimes had been the adversary of workers. Plainly, it would not comport with the congressional objectives behind a statute seeking to enforce civil rights protected by Title VII to allow the very forces that had practiced discrimination to contract away the right to enforce civil rights in the courts. For federal courts to defer to arbitral decisions reached by the same combination of forces that had long perpetuated invidious discrimination would have made the foxes guardians of the chickens.
Barrentine, 450 U.S. at 749-50 (citations omitted). 128 
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right-not a right protected by the statutes. 132 There is no statutory basis for these policy determinations. Thus, one would think that if the Court were consistent, it would not give credence to such policies unless Congress amended the text of the statutes to address those policy issues.
Moreover, the current texts of both Title VII and the ADEA appear to contradict the Court's declared policy about the right to go to court, because both statutes clearly give plaintiffs a right to bring their action in court. 133 The four person minority in Pyett noted the weakness of the majority's position on this point in its dissent:
The majority seems inexplicably to think that the statutory right to a federal forum is not a right, or that Gardner-Denver failed to recognize it because it is not "substantive." But Gardner-Denver forbade union waiver of employees' federal forum rights in large part because of the importance of such rights and a fear that unions would too easily give them up to benefit the many at the expense of the few, a far less salient concern when only economic interests are at stake.
134
It appears that the only way to distinguish policies that the Pyett majority finds are acceptable (even though they have no textual support), and those it claims are unacceptable, (because they do not have textual support) is to consider the twin goals of the current majority: (1) keep individual rights cases from having access to court, and (2) minimize protections created by Congress for parties with little or no bargaining power. With that perspective, one can understand why specific policies are or are not acceptable to the Pyett majority. Essentially, the decision in Pyett represents a high-water mark of disingenuousness. 135 The Court claimed to rely on statutory text when there was no textual support to be found for its preferred position. It condemned Justice Stevens's dissent for focusing on congressional purposes, claiming he was interpreting the statute according to his personal preferences. At the same time, the Court made clear that its own judicially-created policies were the basis for ignoring congressional purpose in statutes such as the ADEA, Title VII, and the 1991 Civil Rights LEWIS & CLARK LAW REVIEW [Vol. 14:3
Act, and instead imposing its own current preferences, in complete disregard of the principles of stare decisis.
D. Disregard of the Facts
What is perhaps equally disturbing is that the Court did not deal with the actual facts of the case. The employees, who were not parties to the CBA, did not participate in the negotiations between the employer and the union, who were parties.
136 Therefore, they apparently did not know until the union filed an amicus brief at the Supreme Court level that the CBA did not require the employees to arbitrate their ADEA claims with the employer if the union decided not to initiate arbitration. 139 the union and the employer association, the Realty Advisory Board, had agreed that if the employee requested arbitration of statutory discrimination claims and the union agreed, then (1) the claims would be arbitrated, (2) the decision of the arbitrator would be binding, and (3) the employee would not be able to bring a subsequent discrimination claim regarding the same matter in court.
140
The CBA did not provide, however, that if the union decided not to arbitrate the statutory discrimination claim, the employee would be required to arbitrate its claim with the employer. 141 The employee was free to litigate that claim in court. Although during negotiations the employer had proposed a provision for the CBA that would require, as a condition of employment, that employees must arbitrate directly with the employer any discrimination claim not brought by the union, this provision was rejected by the union, and the employer withdrew it.
142
The Supreme Court became aware of this after certiorari was granted. Because this issue had not been raised below, however, the 
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Court refused to consider it. The Court stated that it would affirm on grounds not raised below only in exceptional circumstances, and it did not consider this case to be exceptional. 143 It therefore announced that the arguments concerning the content of the CBA "have been forfeited."
144 Wanting to reach a particular result, the Court preferred to decide a case that was not in fact before it.
In so doing, the Court has created enormous problems that will have to be resolved, probably through litigation, because it has so fundamentally ignored or contradicted the way CBAs normally work.
145 It also has created more questions than answers with its assertion that "a substantive waiver of federally protected civil rights will not be upheld."
146
For example, it did not determine whether a substantive waiver of rights had occurred in the instant case. 147 In Pyett, of course, the union had refused to arbitrate on behalf of the employees, and, under the Court's decision, the employees had no right to file suit in court. Moreover, the arbitration clause of the CBA makes clear that "all Union claims are brought by the Union alone," and that "no individual may compromise or settle any claim without the written permission of the Union."
148 There is no provision in the CBA for the employee to directly arbitrate with the employer. If the employees are barred from going to court, and there is no provision in the CBA permitting employees to arbitrate their statutory claims, it would be difficult not to find that their substantive civil rights have been waived.
III. PROCEDURAL PROBLEMS
Procedurally, the case also raises but does not answer a number of questions. The case came before the Court pursuant to an interlocutory appeal under section 16(a) of the FAA, because the lower courts had refused to grant the employer's motion to compel arbitration under sections 3 and 4 of the FAA. 149 The Court did not deal with the question 143 151 This raises questions about whether the Court intended to merge section 301 into the FAA, and whether section 301 has retained independe But even assuming that one could apply the FAA to compel arbitration under a CBA, nonetheless, in determining whether arbitration should be compelled, the first thing a court should consider is whether there is a written arbitration agreement between the two parties, as required by the FAA. 152 Because the CBA empowers only the union to bring claims in arbitration, and because the employee is not a party to the arbitration agreement, there is no written arbitration agreement between the parties. It is the normal practice that unless there is a written agreement between parties to arbitrate with each other, courts refuse to stay proceedings. lower courts' denial of the motion to compel arbitration under the FAA does not seem well-grounded in the law. The Court's decision, as well as the methodology used to reach that decision, is inconsistent with the statutes it interpreted to reach its preferred result. Using the pretext of textualism, the Court in Pyett, as well as in earlier arbitration decisions, has disregarded and distorted legislation to create an arbitration law that does not comply with the legislation adopted by Congress. Pyett should be understood as a strong and compelling invitation to Congress to reinstitute the protections in its legislation that have been eroded by uncabined judicial discretion. One way to accomplish this goal is for Congress to adopt the Arbitration Fairness Act of 2009.
IV. ARBITRATION FAIRNESS ACT OF 2009
Congress has recently taken note of the exclusion of so many individuals from access to the court by means of arbitration clauses imposed upon them without their consent. Currently pending bills on arbitration fairness in both the House and Senate would amend the FAA to make certain pre-dispute arbitration clauses unenforceable. 154 Arbitration clauses that were entered into before a dispute arose, in situations where one party essentially had no bargaining power, would simply not be enforced. The bills in both the House and the Senate apply to employees, consumers, franchisees, and civil rights plaintiffs. 155 They set forth extensive findings of Congress, which are identical in the two bills, about the negative impact of arbitration on individuals with little bargaining power. 156 The findings are quite explicit in stating that the Supreme Court has changed the meaning of the FAA by extending it to disputes between parties of greatly disparate economic power. 157 Further, the findings note that such mandatory arbitration undermines the development of public law because it is not transparent, there is no right to a jury, and there is no meaningful judicial review of arbitrators' decisions. 158 Congress's findings emphasize that "because entire industries are adopting these clauses, people increasingly have no choice but to accept them. They must often give up their rights as a condition of having a job, getting necessary medical care, buying a car, opening a LEWIS & CLARK LAW REVIEW [Vol. 14:3 bank account, getting a credit card, and the like." 159 The findings also point to abuses by many corporations, whose mandatory arbitration clauses include "unfair provisions that deliberately tilt the systems against individuals, including provisions that strip individuals of substantive statutory rights, ban class actions, and force people to arbitrate their claims hundreds of miles from their homes." 160 Although both the House and Senate Bills agree that the solution is to ban pre-dispute arbitration clauses in employment, consumer, franchise, or civil rights disputes, 161 there is a great deal of difference in the details. In 2007, the two bills were essentially the same, but when reintroduced in 2009, the Senate Bill had been changed in significant ways. One of those changes relates to the Pyett decision. Although both bills exclude application to any arbitration provision in a CBA, the Senate Bill goes further:
Nothing 
162
The italicized portion of the text above leaves no doubt that the Pyett decision would be overturned by Congress if the Senate Bill were adopted. It is also clear that in 2007, the drafters of both bills saw no need to include this language because until Pyett it was understood that employees' rights to a judicial forum for statutory claims could not be waived by a CBA. 163 The Arbitration Fairness Act would restore the FAA to its purpose as enacted by Congress in 1925 and as interpreted by the Court for approximately the first sixty years of its existence. The 1925 Congress was concerned that arbitration be voluntary and that it not be imposed by powerful parties on weaker parties. The Court did not begin to enforce arbitration clauses in adhesion contracts until the last twenty to twentyfive years. 164 Once it started down this path, however, businesses in a broad range of industries quickly began adding arbitration clauses to all kinds of contracts. 165 In addition, against the clear weight of evidence to the contrary in both text and legislative history, 166 the Court in Circuit City interpreted the FAA to cover arbitrations between employers and employees. 167 These kinds of non-volitional arbitrations are exactly what the enacting Congress disfavored. 168 At the hearings, members of Congress sought and received assurance from the drafters and proponents that the FAA would not cover arbitrations that were not voluntary. 169 The Supreme Court, in its arbitration decisions culminating in Pyett, has followed its policy preference that consent is not necessary for arbitration agreements to be enforced. For its purposes, if the stronger economic party can force the weaker into arbitration, this will help clear court dockets. It will also lessen the protections enacted by Congress for the benefit of those weaker parties, since in arbitration there will be less of a right to discovery, no jury trial, and no judicial review on the merits. In Gilmer, the Court held that the employee was required to arbitrate an ADEA claim with his employer, even though Mr. Gilmer had merely registered as a securities representative with several stock exchanges, as required by his employer. 170 In the registration application was a provision that indicated an agreement to arbitrate any controversy covered by stock exchange rules, 172 It was of no consequence that the "bargain" was not negotiated, but simply imposed. Thus, it was short step for the Court in Pyett to simply remove the fig leaf of consent and lay bare the non-volitional state of the arbitration process it preferred. For that reason, it found no difference in "the status of arbitration agreements signed by an individual employee and those agreed to by a union representative."
173 Consent by the individual simply did not matter to the Court.
The Arbitration Fairness Act makes consent matter again. 174 If disputes cannot be resolved by arbitration unless parties make that choice after the dispute has arisen, there is more likelihood of an actual choice, and therefore genuine consent. There is also an incentive for employers, if they believe arbitration is a better method of dispute resolution than litigation, to work to provide a system that is fair and reasonable so that the other party will want to choose arbitration. That incentive is lacking when arbitration is imposed.
It is, of course, difficult to get legislation through Congress, and unclear whether the Arbitration Fairness Act will be enacted. The wheels of Congress tend to move slowly, and the movement is distorted by interest groups that can bring resources to bear to defeat passage of legislation they do not want. Corporations and industries are strongly in favor of mandatory arbitration, which avoids jury trials and denies access to court for consumers, investors, and employees. Moreover, many industries are able to Astack the deck@ against the economically weaker party by creating an arbitration process which does not provide a level playing field. 175 There will thus be strong opposition to any attempts to eliminate mandatory arbitration or to amend the FAA in other ways to overturn the 171 (2000) ("Arbitration needs a substantial dose of freedom and creativity to thrive. This essential self-governance can be achieved by allowing party autonomy to fashion arbitration procedures deemed essential by the contracting partners."). 175 See Arbitration Fairness Act of 2009, S. 931, 111th Cong. § 2(7) (2009); H.R. 1020, 111th Cong. § 2(7) (2009) ("Many corporations add to their arbitration clauses unfair provisions that deliberately tilt the systems against individuals, including provisions that strip individuals of substantive statutory rights, ban class actions, and force people to arbitrate their claims hundreds of miles from their homes.").
Supreme Court=s recent rewriting of the original statute. The question is whether there is enough political will and organized strength to push back against the organized interests that are enormously pleased with the status quo. The Supreme Court has imposed by judicial fiat a legislative program that will not be easy to change through the democratic process.
Nonetheless, there are signs that the negative impact on our justice system of using mandatory arbitration to deny access to courts have begun to register with Congress. For example, the recently enacted Franken Amendment to the 2010 Department of Defense Appropriations Act 176 restricts defense contractors and subcontractors from entering into or enforcing any employment contract that requires, as a condition of employment, that the employee or independent contractor agree to resolve through arbitration any claim under Title VII of the Civil Rights Act of 1964 or any tort related to or arising out of sexual assault or harassment, including assault and battery, intentional infliction of emotional distress, false imprisonment, or negligent hiring, supervision, or retention.
177
This amendment was prompted by the case of Jamie Leigh Jones, a former employee of Kellogg Brown & Root (KBR) (formerly owned by Halliburton) who reported being assaulted and gang-raped by co-workers in Iraq. 178 KBR and Halliburton wanted to handle her case in arbitration, asserting that her claims were all employment related and covered by an arbitration agreement. However, the Fifth Circuit ruled in September 2009, that her tort claims could be decided in court. 179 The Franken Amendment goes further than the Fifth Circuit decision because it excludes Title VII claims from arbitration 180 and eliminates any argument that torts connected with sexual assault, whether or not related to employment, could be covered by an arbitration clause.
181 Neither Congress nor the Fifth Circuit believed that such egregious conduct should be relegated to a private, confidential system of dispute resolution. 180 There may be a question about whether the language is intended to cover all Title VII claims of covered employees or just Title VII claims that raise issues of sexual assault or harassment. On its face, however, the language appears to be broadly applicable to all Title VII claims.
181 Department of Defense Appropriations Act § 8116.
requirement would encourage arbitration to be used in ways that do not damage our system of justice. The Arbitration Fairness Act would help undo the tilt toward big business that the Supreme Court has fostered by the preference it has imposed for denying access to courts for parties with little bargaining power. It would not affect arbitration between merchants with more or less equal bargaining power, for whose benefit the FAA was passed in 1925. Rather, it would help return arbitration to the status quo ante, after a judicially-created anomaly of twenty-five years.
V. CONCLUSION
In Pyett, the Supreme Court has reached out to make new arbitration law and policy, claiming that its decision is compelled by statutory text, despite the absence of any text supporting this position. It has overturned precedent without a compelling reason, finding its own changed view of arbitration to suffice. The caliber of its reasoning does not persuade. The Court has provided faulty interpretations of statutory text to reach a decision that undermines Congress's protections of individual rights. In running roughshod over Congress's properly enacted legislation, the Court has exceeded its judicial role, undermined its credibility, and lost any right to deference by the legislative branch of government. To stop further erosion of individual rights by the Court, Congress should take steps to overturn Pyett and return the requirement of consent to arbitration. have not yet identified any countries outside the United States and the European Union in which companies are regularly using pre-dispute arbitration agreements to require consumers to resolve their complaints through private arbitrators.").
